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qt{qf%qvwftv-wt©+©ttdvqlqvqtm€etq€Rvqt© % vfl wnfbat {Itgun w xml
gf&qTftqtWftVqvm w<twrwR® vw qt v%mE MTfqq+ mtv %fq$a§'v6Tr il

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

VHe vt#Hm Wawrqrqqq:-

Revision application to (}overnme Ilt of India:

(1) h#r@waql@vf&fbn,r994#t%ra©mftqqvw qq Tpmt%vft ##ura#
3q-unri;vqvqvgq Bi gmtv !qftwr aIr&T ©ght =fM, wa vtvrs fM +qrvq, uqm fbrnr,
441 +fM, dtvrdhr va, +TqqPf, q{{RHt: rrooor fr qt qT+Inf@ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Buadklg, Pmliament Street, New Delhi - IIO OO 1 under Section 35EE of the CEA 1944
h respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qRn©#}6Tf++qm8qqvqa6Tf+qn wt&Mt WTmN vr vu %lWT++ vr fM
w€wnt& wi WBHra+qTv8qT}gvqntt, wWt WTmHvr wvHtqTiq€f%aqrwT++
wf#tft®TrrH tOm@# vfbiT%dIms{81

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods h a wuehouse or in storage whether in a faq;ply or in a
warehouse. ,'’' T;' : ', _ " ' ''; ~

(e) vnr€ + gT6t Rna trg vr Her + f+RfR7 Tr€ qt vr vm % fqfhrhr # ##fjt q@${\tt+R
®n©rq!,n+Rh#qTq8tq}vrrabgT§tRMugvrvt%tMfR7el 1l::;l. ,4; IiI }
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Ir) vfl qrvvm!=rzTVfhfMvna+qT@ (+ngn%uqqt)f+R€fbn TW qm gtI

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) gfMuwqq#t@qrqqqlvqh VTTTT+fRVqt qa%ftzqnr qt V{ eaRR+ UTter qt IT
WFaR{fhW bs,rTf8q WIn,wftv#xrawftTqt wqq<vrvn:#fRv©fBfhrv (+ 2) 1998

Tra I09TrTfR3nfbIT TR€rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.I09 of the Finance (No.2) Act, 1998.

(2) kr€k nwa TW (wfM) fhRiTqdt, 200r %fhm 9 % dmf7fRfRf?g nq f@r w-8 + a

vfhit+,§fqv wt%+ vfl wtv9fB7ftqYq+fhqw #vfMiy-wtgrq+wftv wlv#t vIal
vfhit # vrq atM WIM fM vm qTeKl w&T vrq @mr R vr !@r qfbf % 3tmf7 wrc 35-R +
ft8tftx=$t+y'rmv%H3g+vrqaqH-6 vm++t vIV gt §ftnfjql

The above application shall be made in duplicate in Form No. EA-8 as speci£ed
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RRqvwq®%vrq qdfv7t6qtq@rv@An m+qq8a@rt200/- =MlqVTq qt
vw Bit%Y+vwt6qvqvr©t@ra8-a rooo/- aM !'TTTq#vrql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees' One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

dNa qM,+#kr3KrmgMq+8qT%twftdhqwrTf§qwr +vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) +FOr WiTH Tg% Tf#fhM, 1944 qt gRT 35-dt/351 % gMT:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) a%fRf®tr vf1% + RTP WTt qi @@r gt wftv, wR+ + WT+ + tiNT qlgB %;gbr

@qrqq qra> q+ +VTqt w8dhr arnTf#qvr @:a) #f qf8n &gbr $tfBm, ©§qnVTV # 2-d vrvr,

qtVTa vm, mn, f+r%tqFK, ©§XqTVH.-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2=ld£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any .nominate public
sector bank of the place where the bench of any nomh}ajg'@?gq sector bank of the
place where the bench of the Tribunal is situated. Ac :J. L=(:' 1'\
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(3) vfl IV grIer tq{ IF qTtqft vr wiTtqr §VT ed Iraq IF qt4qr # f+v =$tv vr VIVTV a{dI
#rtfbn mm nfiF RV vw # 81 ST vfl f# fhm qa qnt + VViq fw vqTf+qftwfWr
qnTf@qorqtqqwftvmWhWwqtqqqTimf#nvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) mTrQq Tv% gfbfhnr r970 qqr thIf&T 8 gTjqHt -1 % dafT fRufftV fW WR Ba
grim vr qggTtqr qqTf+qft fbhn VTf&qTft % wt% + + vaq qt in !ifBII: v 6.50 ++ %r @rqmv

qr©fBm@n€tqTqTfiF t

One copy of application or O.I.O. as the case may be, 'and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) !qqttttdf&7qMqt qtfhFnrqt+qT+fwBif qt at #tmngM#afwnvrmeqt MT
vw, h€kr©qrqq qr@V++VT@ wftdhrawTf#qwr (qHffRf#) fhm, 1982 +fqfj781

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dha TW, hfkr®wqq qrv%v+tqr@wfMqmf&qwr M:a) vb IIft wft©t hwa
+ q#Frbr (Demand) v+ + (Penalty) qr 10% $ HRT nTT ©fRqFf eI IT gjf%, Hf&Bmf if HRT

10 #FF Viv el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

hfhr @wn gIg% sir +VTqt # gin, qiTfR@ #rT Mr #F qh (Duty Demanded) I

(1) & (S,ction) IID qR@ f+8ffta ufir;
(2) fbnw@€+qqahftz#tnfPn;
(3) #r8EhftafhFit +f+R6#E®brITfPrl

q§l{qqr'df87wftv’ tvB+$jvn4}$umNwftv’nfMn++fNl{ eTd vnfm
Tvr el

For ul appeal to be filed before the CESTAT, 10% of the Duty & Penalty
con.armed by the AppeUate Commissioner would have to be pre-deposited, provided
aat the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise mld Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

mnount' determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
mnount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) qvgntqr+vftwft© VTf#qwr%uvw gdqp Win qpVT®TRqTRa§a;fhT WWI
qj@br0% !-imqw©rqd%q@@TfRVTfta€Fav WT% 10% W ql#:;nIna{1

In view of above2 an appeal against this order shall lie before the Tribunal on
pay„,,nt ,f 10% of the duty demanded where duty or flyel pe=laltY are in dispute'
or penalty, where penalty alone is in dispute.” ,<, - -.., --F ' '''; ;:*.\\
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F.No. GAPPL/COM/STP/3836/2023-Appeal

ORDER..IN-APPEAL

The present appeal has been filed by M/s. Radhaswami Construction,21, Radhakrupa

Society,B/h Jagatnagar, Chandkheda, Ahmedabad - 382424 (hereinafter referred to as “the

appellant”) against Order-in-Original No. CGST/WT07/HG/686/2022-23 dated 12.12.2022

(hereinaRer referred to as “the impugned order”) passed by the Assistant Commissioner,

Central GST, Division VII, Ahmedabad North (Irereinafter referred to as “the adjudicating

authority”).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business

activity of service provider holding PAN No. AAPFR2262L.On scrutiny of the data received

Born the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed that the

appellant neither obtained STC No nor paid any service tax whereas figures are shown as

“Total Amount Paid/Credited under 194C, 1941{, 1941, 194J” and “Sales of Services” in their

ITR filed with the Income Tax department as under:

Total sale of service

24,49,914/.

Service tax @15%

3,55,238

Accotdingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has not paid the applicable service tax thereon. The appellant

were called upon to submit copies of Balance Sheet, Profit & Loss Account, Income Tax

Return, Form 26AS, for the said period. However, the appellant had not responded to the

letter issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/AR-.V/Div-

VII/A’bad North/TPD UR 15-16/96/20-21 dated 24.12.2020 demanding Service Tax

amounting to Rs. 3,55,238/- for the period FY 2015-16, under provisions of Section 73 of the

Finance Act) 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated ade the impugned order by the adjudicatjng

authoritY wherein the demand of Service Tax amounting to Rs. 3,55,238/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of

Rs. 3)55l238/- was imposed on the appellant under Section 78 of the Finance Act, 1 994; (ii)

PenaltY of Rs. 3,000/- was imposed on the appellant under Section 77(1)(a) & 77(1)(c) of the

Finance Act, 1994; and (iii) Penalty of Rs. 3Knwag imposed on the apDellant under

;”“’”’*"'”’-''"":”" di’';i:!b+,==<Z,f .g)
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F.No. GAPPL/COM/STP/3836/2C)23-Appeal

3 . Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

e The appellant submitted that they have provided construction related services to

various clients and bearing Temporary Registration No AAPFIU262LSE001. They

were not aware of service tax provisions and therefore they didn’t get registered with

service tax department. They also didn’t file their reply of departmental letters as their

activity was discontinued in that :financial year.

o The appellant submitted that construction service along with material supply was

provided by them and the tax liability should be calculated as per Rule 2A

determination of value of service portion in execution of work contract of service tax

(Determination of Value) Rules,2006.details of the same are as under:

x
15-16 1 Rate

50%
RCM
taxable
Value

a

(A)

Gross

value

56702/-

T–IJCT ) (D)S„*
Payable

Abatement I Net taxable I '
Value ! value(A-B)

(E) S.
Tax Paid

2803280334,021/.Q-1 12.36%

Q-2

1 ,8 1 ,474/. 26,3 14/-2,72,2 1 2/.4,53,686/-0Q-3 14.5%

1,01 ,468/1 ,01 ,468/.6,99,782/.IO,49,674/.17,49,456/.14.5% 0Q-4

22,681/-

26,3 14/-

mazBmFBS)n
BFITHE l©m

1952/-

14,322/-

7,554/-

33,419/-

iRa
4,679/-

563/-

4,679/-

54,247/. UtmFl mm ms-3

a The appellant stated that they have discharged their liability as calculated above and

paid along with interest and penaltY. The adjudicating authoritY eHed in law bY not

foUowing rule 2 A determination of value of service portion in execution of a woN<

contact of service tax (Determination of value) R.ules9 2006 and calculated service tax

babiUty on whOle value of work contract. Further9 the adjudicating of6cer also cued in

hw by invoking extended period as they had no intention to evade paYment of service

to,. They requested to allow their appeal.
B;
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F.No. GAPPL/COIVI/STP/3836/2023-Appeal

4. Personal hearing in the matter was held on dated 11.01.2024. Shri Nirav S. Patel,

C. A., appeared on behalf of the appellant. He stated that out of total taxable value of Rs.

24,49,914/-, they have paid the service tax along with interest and penalty on the value Rs.

23,14,091/- after claiming the abatement as per rule 2A of Service Tax (Determination of

value) Rules, 2006. The value Rs. 54,247/- is liable to be taxed under RCM as the recipient is

a corporate entity. Remaining differential value Rs. 81,576/- pertains to the amount written

off for the sandry creditors for the previous year. Thus they are not liable to pay service tax.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based' on the Income Tax Returns :filed by the appellant. The appellant didn’t responded to

the letter issued by the department. Therefore the impugned SCN was issued considering the

value shown against “Sales of Services” value provided by the Income Tax Department.

Further the appellant neither filed their submission nor attended the personal hearing.

Therefore, the adjudicating authority adjudicated the matter ex parte.

7 Now, as the written & verbal submission by the appellant has been made before me .

As per submission filed by the appellant, the appellant was engaged in providing construction

and repairing services along with material supply and received consideration for the same.

TheY have furnished the P& L Statement in which sizable amount of material purchase is also

shown. From the invoices it can also be seen that they are doing RCC work and other

construction related work.

7.1 Nowhere in the submission the appellant contended the taxability of the service

provlded bY them. Their only contention was that they were not given the benefit of

abatement as per rule 2A of Service Tax (Determination of value) Rules, 2006, From the

submission/invoices, it can be seen that they have not mentioned the selvit,e and material

portion separateIY. Therefore , the value of service portion may be ascertain applying rule 2A

of Service Tax (Determination of value) Rules, 2006 and the benefit of the above abatement

may be extended to them.

7'2 As per submission the appellant has also provided the construction related service of

Rs. 1,18)970/-to a bodY coQ9_Dje_€yring the F. Y. 2015-16 and the liability of paying service

tax was 50% Qn the app/?!!;}{}a&>{TqBe rest on the ser\,ice recipient as pe, N,tin„A,. N,
! q ,J/ R.l:=„. \'..-':1:\\.
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F.No. GAPPL/COM/STP/3836/2C)23-Appeal

30/2012-ST dated 20.06.2012. Therefore the benefit of the above notification may also be

extended,to them.

7.2 FulrUler, the appellant claimed they have done write off the amount Rs. 81,576/- pertain

to the smrdry creditors which needs verification at the adjudication stage.

As per appeal memo the impugned elo was received by 'the appellant on dated

10.02.2023 and the payment particulms fundshec! by the appellant shows that they have paid

total service tax Rs. 1,35,827/- along with the interest amount Rs. 1,42,631/- and penalty Rs.

33,957/- vide CIIN No 20230209153214812141 and 20230228173507808402 . The same

needs detailed verification/calculation at the adjudication stage and may be considered against

their liability.

8. in view of the above discussion, I am of the considered view that the activity carried

out by the appellant is liable to Service Tax during the FY 2015-16.The benefit of abatement

as per rule 2A of Service Tax (Determination of value) Rules, 2006 and Notiacation No

30/2012-ST dated 20.06.2012 are required to be extended to the appellant. Considering all the

facts, a detailed -,eri6cation at the adjudication level needs to ascertain the actual service tax

liability and to verify payment already made by the appellant against the same. Hence the

matter needs to be remanded back for fresh adjudication in respect of the demand confirmed.

9. in view of the above discussion, I allow the appeal filed by the appellant by way of

remand back.

10. WftVFafna©f gtn{WPtHnfhW:TWaHT<t%@fWKVTm# 1

The appeal filed by the appellant stands disposed of in above terms.

(vm+q :h )
©Rn (Wem)

Date : Sy .D } .LqAttested
On+rn + +- nXnb
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TO/
(Manish Kumar)
Superintendent(Appeals),
CGST, Alunedabad
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By MAD / SPEED POST,

To I

MUs. Radhaswami Construction,

21, Radhak!:upa Society,B/h Jagatnagar,

ChandUleda, Ahmedabad - 382424

Appellant
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F.No. GAPPL/COIVI/S’fP/ 3836/ 2023-Appeal

+

The Assistant Commissioner,

CGST, Division-VII,

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)/

a$uard File

6) PA file


